United States Court of Appeals 
for the Second Circuit 



APPELLANT'S 

BRIEF 




States ffiourt of Appeals 

For The Second Circuit 


SECURITIES AND EXCHANGE COMMISSION, 



Plaintiff- Respondent, 


vs. 

4 

MANAGEMENT DYNAMICS, INC., EDWIN BARRETT, 
CLYDE GOFF, EPHRAIM HOFFMAN, PETER R. 
WATSON, GLOBAL SECURITIES. INC., ALLEN 
LANGENAUER, DAVID LANGENAUER, BERNARD 
OSCHERS, LEE SCHNEIDER, JOSEPH CIRELLO, 
FAIRFIELD SECURITIES, INC.. THOMAS F. BRENNAN. 
III. 


and 


Defendants. 


WILLIAM N. LEVY. A.J. CARNO, INC., ANTHONY 
NADINO, MAYFLOWER SECURITIES. INC. and SAMUEL 
D. HODGE, 


Defendants-Appellant 


BRIEF OF DEFENDANTS-APPELLANTS A 
CARNO, INC. AND ANTHONY NADIN 

FELDSHUH & FRANK 

V 

Attorneys for Defendants-Appellanti', 
.A.J. Carno, Inc. and Anthony Nadino 
144 Last 44th Street 



New York, New York 10017 
MU 7-89.10 


RICHARD M. KRAVER 
Oj Counsel 


(7693) LUTZ AffELLATE PRINTERS, INC 

Law and Financial Printintc 

.South River N J New York. N Y Philadelphia, Pa Waahinfton D C 
1201 I •> sn 12121 SfiS-6.t77 (21.SI .S63 S.‘iH7 (202) 7s:l T J'.i* _ 


V 






TABLE OF CONTENTS 

P^ges 


THE ISSUES 

V 


STATEMENT OP THE CASE 

1 


STATEMENT OF PACTS 

2 


CARNO AND NADINO'S POSITION 

5 

’ POINT 

THE DISTRICT COURT ERRED IN 

GRANTING A PRELIMINARY INJUNCTION 
AGAINST CARNO AND NADINO SINCE THE 
S.E.C. FAILED TO SHOW THAT IT WAS 
ENTITLED TO A PRELIMINARY INJUNCTION 

6 

II 

THE DISTRICT COURT ERRED BY NOT 

SETTING FORTH ADEQUATELY THE 

NECESSARY FINDINGS OP PACT AS 

REQUIRED BY RULE 52(a) 

♦ 

18 

III 

THE DISTRICT COURT ERRED BY 
PRELIMINARILY ENJOINING CARNO AND 
NADINO FOR TRADING AND QUOTING 
MANAGEMENT DYNAMICS STOCK IN 

VIOLATION OP SECTION 5 OP THE 
SECURITIES ACT SINCE ALL SUCH 

TRADING AND QUOTING IS EXEMPT 

FROM SECTION 5 BY SECTIONS 4(3) 

AND 4(4) OF THE ACT. 

21 

IV 

THE DISTRICT COURT ERRED BY 
PRELIMINARILY ENJOINING CARNO AND 
NADINO PROM MISREPRESENTING PACTS 
CONTAINED IN DOCUMENTS THAT WERE 
ACTUALLY PREPARED BY OOHER PERSONS 

28 

V 

THE DISTRICT COURT ERRED BY HOLDING ■ 
THAT NADINO AND CARNO LACKED 
SUFFICIENT INFORMATION CONCERNING 

THE BUSINESS OP MANAGEMENT DYNAMICS 
BEFORE PUBLISHING A QUOTATION FOR 
THESE SECURITIES 

29 

VI 

IP IT IS HELD THAT NADINO WRONGFULLY 
TRADED MANAGEMENT DYNAMICS STOCK. 

THEN CARNO'S GOOD FAITH CONDUCT AND 
NON-PARTICIPATION IN NADINO'S 
WRONGDOING EXONERATES IT PRCM WRONG¬ 
DOING 

30 


33 


CONCLUSION 








ii 


TABLE OF CITATIONS 


Pages 


Barth v, Rizzo, - P. Supp, 73 Civ. 

1014 (S.D.N.Y., July 26, 1974) 


31, 32, 33 


Checkers Motors Corporation v. Chyrsler 

Motors Corp., 405 F.Sd 319 (2<i Cir.), 
cert. den. 394 U.S. 999 (1969). H 


Cheff V. Schnackenberg, 384 U.S. 373 (1966) 


16 


Chris - Craft Industries, Inc. v. Piper Aircraft 

Corp., 480 F.2d 341, 385 (2d Cir. 1973) 12 


Frank v. United States, 395 U.S. 147 (1969) 


16 


Gordon v. Burr, 366 P. Supp. I 56 (S.D.N.Y., 
1973) 


31 , 32 , 33 


Gulf & Western Industries, In^'. v. Great 

Atlantic 5e Prcific Tea Co., Inc., 

476 F.2d 687 (2d Cir. 1973). 7, 11 


Lanza v. Drexel &>Co., 479 P.2d 1277, 1299 

(2d Cir. 1973 ) 32 , 33 

McKy V. Hockfelder, 409 U.S. 880 (1972) 32 


Merger Mines Corp. v. 

(9th Cir., 
U.S. 794 


Grismer, 137 P. 2d 335 
1943 ), cert. den. 320 


23 


Missouri Portland Cement Co. v. Cargill, Inc., 

- P.2d-, Dkt. Nos. 74-1024 and 74-1025 
(2d Cir., June 10, 1974) 


7, 11, 13 




iii 


Pages 


Ring V. Authors* League of America, 186 P.2(i 

637, 642-643 (2d Cir., 1951) 6 


S.E.C. V, Culpepper, 270 F.2d 241,249 (2d 
Clr. 1959) 


S.E.C. V. First Securities Co. of Chicago, 

463 P.2d 98.981 (7th Clr. 1972), 

cert, denied sub. nom.) 32, 33 


S.E.C. V. Frank, 388 F.2d 486 (2d Clr., I 968 ) 

S.E.C. V. Harwyn Industries Corporation, 326 
F. Supp. 943 (S.D.N.Y. 1971) 


S.E.C. V. Lum's Inc., 365 F. Supp. 1046 
(S.D.N.Y., 1973) 


6, 13, 18 

6 

31 , 33 


S.E.C. V. Manor Nursing Centers, Inc., 458 

F.2d 241, 249 (2d Clr. 1959) 12 


S.E.C. V. Shapiro, 349 P. Supp. 46, 55 
(S.D.N.Y., 1972) 


Sonesta International Hotels Corp. v. 

Wellington Associates, 493 P»2d 247, 250 
(2d Clr., 1973) 


Stacha Oil and Uranium Co. v. Wheells, 

251 P.2d 269, 275 (lOt^ Clr. 1957) 27 




STATUTES 

Pages 

Secxirltles Act of 1933 


Section 2(12) 

22 

Section 4 

4 

Section 4(3) 

9,10,14,21,22,23,27 

Section 4(4) 

9,10,14,21,27 

Section 5 

7,11,14,23,26,27,28,33 

Section 5(a) 

1,2,21 

Section 5(c) 

1,2,21 

Section 17(a) 

1,2,5,7,8,15,20,33 

Sectirities Act of 1^34 


Section 10(b) 

1,2,5,7,8,10,15,20,33 

Section 20(a) 

5,7,31,32 

Secvirities Exchange Act Rules 
and Regulations 


Rule lOb-5 

1,2,15 

Rule 15C2-11 

9,10,20,29,30 

Rule 25-2(c)(4) 

16 

The Review of Securities Regulations 

S.E.C. Civil Injunctive Actions, 
V0I.5, No.4(1972) 

16 

Investment Company Act 

1 zr 


9(a)2 

Federal Rules of Civil Procedure 
Rule 52(a) 


18,20 




V 


THE ISSUES 

1. Did the District Court utilize the proper standards 
in determining whether the SEC made a clear showing 
that it was entitled to inj\inctlve relief against 
Carno and Nadino? 

2. Did the District Court's decision set forth adequately 
the necessary findings of fact as required by Rule 
52(a)? 

3. Did the District Covirt properly find violations of 
Section 5 of the Securities Act after having properly 
considered the exemptions provided by §^(3) and §4(4) of 
that Act? 

4. Did the District Court find any fact warranting the 
conclusion that Carno and Nadino misrepresented 
material facts or omitted material facts. 

5. Was the District Court correct in stating that Carno 
and Nadino lacked sufficient information concerning 
Management Dynamics stock? 

6. Has the SEC demonstrated that Carno lacked good faith, 
or was in some meaningful sense a culpable participant, 
to be liable as a controlling person under Section 20(a) 
of the Securities Exchange Act of 1934? 






STATEMENT OF THE CASE 

NATURE OF THE CASE 

Appellants-Defendants, A. J. Carno, Inc, ("Camo") 
and Anthony Nadlno ("Nadlno") appeal from Order form the 
Honorable Robert L, Carter, United States District Judge 
preliminarily enjoining them from violating Sections SC®)* 
5(c) and 17(a) of the Securities Act of 1933> a-s amended, 
and Section 10(b) of the Securities Exchange Act of 193^ and 
Rule 10b5 promulgated thereunder in connection with the stock 
of Management Dynamics "or any other security" (132-135). 

COURSE OF PROCEEDINGS 

This action was instituted on July 13, 3-973 by the 
Securities and Exchange Commission ("SEC") and on July 29, 
1974 the SEC moved for a preliminary Injxmctlon, The S.Ei,Cv^ 
allegedly predicated its motion on the gro\inds that 

"the conduct of the defendants demonstrates 
that they have acted contrary to the best Interests 
of the public, that they have violated the law, 
and should be enjoined from further violations 
with respect to Management Dynamics securities 
and any other securities," 

(Deltz; Affidavit, §57) (41) ,* 

Mr. Nadlno and Mr. Robert Berkson, president of 

Carno, submitted affidavits in which they emphaticalljr denied 

the allegations made by the S.E.C,, and emphatically denied 

having engaged in fraudulent activity when they offered to 

sell or sold Managment Dynamics stock (42-50). 


* Refers to the pages of the Appendix filed by the parties. 




An evidentiary hearing was held on October 19 and 
23, 1973 before the Honorable Robert L. Carter, United States 
District Judge for the Southern District of New York. At 
the conclusion of the plaintiff's case, Camo and Nadino asked 
the Court to deny the plaintiff's motion for a preliminary 
injimction and to dismiss the complaint against them. The 
Court reserved decision on this motion. 

On March 29, 1974, Judge Carter enjoined Camo and 
Nadino from violating Sections 5(a)* 5(c) and 17(a) of the 
Securities Act of 1933, Section 10(b) of the Securities 
Exchange Act of 1934 and Rule lOb-5 promulgated thereunder in 
connection with Management Dynamics "or any other securities". 

STATEMENT OF THE FACTS 

At all times relevant hereto, Camo has always been 
and still is a broker dealer duly registered with the Securities 
and Exchange Commission, It presently maintains its principal 
place of business at 42 Broadway, New York City. 

Anthony Nadino is the vice-president in charge of 
trading in Camo. He Joined Camo in June, 1971 and began 
trading in the stock of Management Dynamics shortly thereafter. 
The record reveals that all of Carno's trading in Management 
Dynamics stock was Inltated by Mr. Nadino, 
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The thrust of the complaint is that Camo and Nadlno 
quoted and traded Management Dynamics stock from August, 1972 
to December 8, 1972, and that such activity violated the 
federal securities law. In support of this contention the 
S.E.C. Introduced copies of the securities transaction 
questionnaire prepared by Camo from January 1, 1972 to 
December 1, 1972. (Plaintiff's Exhibit 11). This question¬ 
naire lists all of Camo's purchases and sales of Management 
Dynamics stock durir-ig August. 1972. In addition, the question¬ 
naire reflects the fact that Camo and Nadino had been purchasing 
and selling Management Dynamics stock from as early as 
January 5* 1972. 

Mr. Nadlno discovered Management Dynamics' stock 
in J\me 1971, when he was looking for a stock to trade. The 
stock market was very quiet at that time. Brokerage firms 
were closing and Camo could only allocate a small allotment 
to Mr. Nadino for trading. As a resxilt, Mr. Nadlno looked 
for lowest price stocks because they fit into the monetary 
amount Camo allocated to him as a trader (Nadino, Tr. 3^9*) 
Prior to the time that Mr. Nadino began trading 
Management Dynamics' stock in 1971, he inquired whether it 
had been previously traded. His investigation revealed that 
other reputable brokerage flrmt; had been trading it for at 
least a year. Management lynamlcs had been listed and 
quoted in the National Stock Summary since August 1970. 


\ 
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Before submitting his first quote, Mr. Nadlno followed 
the trading activities of the other brokerage houses 
for more than a week before act\ially submitting a quote 
on the stock. Moreover, Mr. Nadlno went to the trouble 
of checking with the National Stock Summary and was 
told that the stock had been listed and had been traded 
for all this time. Consequently, Mr. Nadlno had good 
reason to believe and did believe that Management Dynamics 
stock was registered and freely tradable ("Nadlno tr.325") 

Upon cross-examination, Mr. Nadlno was asked 
what factor determined the price of the stock. Mr. Nadlno 
testified that the law of supply and demand Is the 
governing factor for determining the price of the security 

("Nadlno tr. 352") 

In li(0t of this testimony, the District Court's 
ruling that Mr. Nadlno violated the law by trading and 
quoting Management Dynamics stock upon the market In 
this security, rather than some standard based upon the 
activities of the company. Is against the weight of the 
evidence and clearly erroneous. Moreover, this ruling 
fails to recognize the statutory exemptions conferred 
upon brokers and dealers in secxititles by Section 4 of 
the Sec\irltles Act of 1933. Consequently, the preliminary 
injianctlon was improvidently granted and should be 
vacated. 
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The District Court also ruled that Camo and Nadino 
violated Section 17(a) of the Securities Act of 1933 and 
Section 10(b) of the Securities Exchange Act of 193^ by 
omitting facts in the case, cover letter and the press 
releases. This finding is clearly erroneous and against 
the weight of the evidence since Camo and Nadino had 
nothing to do with the preparation or dissemination of 
these letters or news releases. Consequently, the Court 
erred by finding violation of these provisions of the 
securities laws. 

CARNO AND NADINO*S POSITION 

•nie evidence does not support the S.E.C.'s condition 
that it was entitled to a preliminary injunction against 
Carno and Nadino. There is nothing in the record to 
justify the claimed violations of Section 5 and 17 of the 
Securities Act and 10(b) of the Securities Exchange Act. 
Moreover, if the Court should find that Mr. Nadino committed 
such violations, then there is no evidence warranting, 
imputing Mr. Nadino's wrongdoing to Carnc under the good 
faith test of Section 20(a) of the Secxxrltles Exchange Act. 
“Hierefore, it is respectfully submitted that the preliminary 
injunction was improvldently granted and should be vacated. 
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ARGUMENT 


POINT I 


THE DISTRICT COURT ERRED IN GRANTING 
A PRELIMINARY INJUNCTION AGAINST 
CARNO AND NADINO SINCE THE S.E.C. 
FAILED TO SHOW THAT IT WAS ENTITLED 
TO A PRELIMINARY INJUNCTION_ 


The District Court held that ” when the S.E.C. seeks 
injunctive relief the test to be applied is whether a proper 
showing of need has been established.” (130), Camo and 
Nadino respectfully submit that the test applied by the trial 
court in granting the S.E.C.'s motion for preliminary injunction 


is Inaccurate as a matter of law. 

At the outset, it is evident that the District Court 
applied a less strict standard simply because the plaintiff is 
the S.E.C. This is manifested by the statement, "when the 
S.E.C. seeks injunctive relief the test to be applied is whether 
a proper showing of need has been established." One cannot help 
but conclude that a different test wo\ild have been applied if 


the plaintiff were not a governmental agency. By Itself, this 
kind of double standard constitutes a reversible error. S.E.C. 
V. Frank , 388 F.2d 466 (2d Clr., 1968); Ring v. Authors* League 
of America , I86 F.2d 637» 642-643 (2d Cir., 1951)i S.E.C. v. 
Harwyn Industries Corporation, 326 F.Supp. 943 (S.D.N.Y. 1971)• 






As Judge Friendly currently reiterated in Missouri 
Portland Cement Co . v. Cargill, Inc. , - P.2d -,Dlct. Nos. 

74-1024 and 74-1025 (2d Clr., June 10, 1974), quoting from 
Sonesta International Hotels Corp . v. Wellington Associates, 
493 F.2d 247, 250 (2d Clr., 1973), there are two standards 
governing the Issxiance of a preliminary Injunction in case 

arising \inder the secxxrltles laws; 

"Hie settled rule Is that a preliminary 
Injunction should only Issue upon a clear 
showing of either (1)probability of success 
on the merit* and possible Irreparable injury 
or (2) sufficleiTEly serious questions going 
To the merits as to make them a fair ground for 
litigation and a balance of hardships tipping 
decldely toiirard the party requesting the 
preliminary relief." (Einphasls in original.) 

The substantiality of the claimed violations of the 

securities laws allegely committed by Carno and Nadino, wholly 

fall to meet either of these requirements. 


A. Absence of Probability of Success on the Merits. 

At this stage of the litigation. It Is not 
necessary to decide whether the S.E.C. has proved violations 
of Sections 5 and 17 (®^) the Securities Act of 1933 or 
Section 10(b) of the Securities Exchange Act of 193^ and 
Rule lOb-5 promulgated thereunder. But, It is Imperative 
for the District Coxxrt to decide that the S.E.C's proof was 
of sufficient substance to warrant the Issuance of a prel im i n ary 
Injunction against these appellants. Gulf Sc Western Industries, 
Inc. V. Great Atlantic & Pacific Tea Co., Inc ., 476 F.2d 687 
(2d Clr. 1973). 





•Rie probability of success on the merits turns upon 
a clear demonstration that Camo and Nadlno In some way parti¬ 
cipated In the wrongful conduct which is the subject of the 
Complaint. The absence of findings of fact by the District 
Court concerning the allegedly Improper activities by Camo 
an^^adino creates the grave possibility that they were swept 
up by the possible wrongdoing allegedly committed by others. 

The only indications in the District Court's decision to warrant 
the preliminary injunction were the reference to (a) the August 
and October communications and the October press release omitted 
material fact with respect to Management Dynamics stock and 
(b) Camo and Nadlno traded and quoted Management Dynamics 
stock at prices not related to the activities of the Company. 

Firstly, since Camo and Nadlno did not have anjprthlng 
to do with the preparation of the August and October commxinlcatlons 
or the October press release, they should not be held responsible 
for any material omissions contained In those documents. The 
record shows that the company's officers were solely responsible 
for the contents of those statements. Camo and Nadlno simply 
received copies of them efter they were prepared. Consequently, 
the S,E,C. failed to satisfy its burden of making a clear showing 
that Camo and Nadlno violated Section 17(S') of 1933 Act 
and Section 10(b) of the 193^ Act so as to Justify the granting 
of a preliminary injunction. 
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The second reference to p\irported wrongdoing 
by Camo and Nadlno concerns the trading and quoting of 
Management Dynamics stock at prices which the S.E.C. 
alleged were not related to the activities of the company. 
Without stating a single reason In support of Its decision, 
the District Court concluded that the mere act of trading 
and quoting Management Dynamics stock constitute sufficient 
grounds for granting a preliminary Injunction. 

In Judging the merit of this conclusion. It Is 
Important to note that the S.E.C. does not contest the 
fact that Management Dynamics stock had been listed In the 
pink sheets of the National Association of Securities Dealers 
and National Stock Summary as being traded by other reputable 
broker-dealers for well over a year before Mr. Nadlno traded 
this stock. However, the S.E.C. attempted to gloss over this 
by claiming that Camo and Nadlno failed to make the kind of 
Inquli^r required under Rule 15c2-ll. For the reasons set 
forth In POINT V Infra, S.E.C.'s contention Is totally devoid 

of merit. 

It Is Important to note that the District Court did 
not make any mention of the dealer's exemption provided by 
Section 4(3) or the broker's exemption provided by Section 4(4) 


i 


L. 



1933 Act and Section 10(b) of the 193^ Act so as to 
justify the granting of a preliminary Injunction. 

The second indication of alleged wrongdoing by 
Carno and Nadino concerns the trading activities of that 
firm. However, there was .o demonstration of any Improper 
traiing activity by Carno or Nadino from the evidence which 
is part of this record. 

The S.E.C. does not contest the fact that Management 
Dynamics' stock had appeared in the pink sheets of the 
National Association of Securities Dealers for well over 
a year before Nadino traded it. More importantly, the 
S.E.C. has not made a clear showing that Carno or Nadino failed 
to make the kind of searching Inquiry they were required to make 
by S.E.C. Rule 15c-2-ll. On the contrary, Carno and Nadino 
had good reason to believe, and did believe, that they were 
properly trading Management Dynamics stock. Except for two 
small transactions, all of their trading was done for their 
own account as dealers. These transactions were in small lots, 
and there were other several well established brokerage houses 
who were also making a market in Management Dynamics stock 
at that time. Consequently, Nadino and Carno had no way of 
knowing that they were trading unregistered stock. 

It is important to note that the District Court did 
not make any mention of the dealer's exemption provided by 
Section 4(3) or the broker's exemption provided by Section 4(4) 
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of the Securities Act of 1933. Since the broker and dealer 
exemptions provide an automatic affirmative defense to the 
alleged violations of the registration provisions of Section 5, 
the absence of any findings with respect to the broker 
exemption or the dealer exemption renders the S.E.C.'s 
likelihood of succeeding on the merits exceedingly tenuous. 

For all the foregoing reasons, Carno and Nadlno 
respectfully submit that the S.E.C. failed to meet its 
burden of making a clear showing that it will succed on 
the merits of this action. Consequently, the preliminary 
injunction is defective as a matter of law. 

B. Absolute Absence of Possible Irreparable Injury . 

Assuming, without conceding, that the S.E.C. sustains 
its burden of demonstrating a probability of success on the 
merits, it still must make a clear showing of possible irreparable 
injury if the preliminary injunction is not awarded. Missouri 
Portland Cement Co. v. Cargill. Inc. , supra ; Sonesta Inte rnationa 
Hotels Corp . v. Wellington Associates , supra ; Gulf & Western 
Industries, In c, v. The Great Atlantic and Pacific Tea Co., Inc. , 
supra ; Checkers Motors Corporation v. Chrysler Motors Corp ., 

405 F.2d 319 (2d Cir.), cert , den. 394 U.S. 999 (1969). 

Appellants^ Carno and Nadino, respectfully submit that 
there is no possibility that the S.E.C. or the investing public 
would sustain Irreparable injury if a preliminary injunction 
is not sustained. During the evidentiary hearing held in the 
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District Court, the S.E.C. conceded that all trading in the 
stock of Management Dynamics has been suspended since 
December 8, 1972. Since all trading in this stock is 
suspended, there is no possibility that irreparable injury 
could be sustained. 

If the S.E.C. could show that it is still possible 
for Management Dynamics' stock to be traded notwithstanding 
the suspension, then Carno and Nadino respectfully submit 
that the S.E.C. still is not entitled to a preliminary 
injunction against them because the District Court did not 
even address itself to the critical question of whether the 
alleged violations create a reasonable likelihood that the 
wrong will be repeated. Chris Craft Industries. Inc, v. 

Piper Aircraft Corp ., 480 F.2d 3^1> 385 (2d Clr. 1973); 

S.E.C . V. Manor Nursing Centers, Inc. , 458 F,2d 1082, 

1100 (2d Cir. 1972); S.E.C . v. Culpepper , 270 F.2d 24l, 249 

(2d Cir. 1959); S.E.C . v. Shapiro , 349 F.Supp. 46, 55 (S.D.N.Y., 

1972). 

The record of the evidentiary hearing manifests that 
Carno and Nadino are doing everything possible to adhere to 
the highest standards in the securities industry. Moreover, 
Carno and Nadino stopped trading Management Dynamics stock 
immediately after they were notified of the S.E.C.'s suspension 
order. Under these circumstances, it is apparent that 
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"the failure to make a finding demonstrating the possibility 
of irreparable injury if the preliminary injunction con¬ 
stitutes reversible error. S.E.C. v. Frank s supra. 

In view of the S.E.C.'s failure to make a clear 
showing that it is probable they will succeed on the merits, 
and its failure to make a' clear showing that irreparable 
injxiry would ensue if the preliminary injunction was denied, 
Carno and Nadino respectfully submit that the preliminary 
injunction is defective as a matter of law and should be 
dismissed, Missouri Portland Cement Co. v . Cargill, Inc., 
supra f Sonesta International Hotels Cory , v, Wellington 
Associates , supra . 

C. Absence of Meritorious Questions . 

Under the two pronged test established by 
Missouri Portland Cement Co . v. Cargill, Inc , and Sone8_U 
International Hotels Corp . v. Wellington Associates , the 
S.E.C. would be entitled to a preliminary injunction - even 
though it could not demonstrate probability of success on 
the merits or possible Irreparable inj\iry - if it could clearly 
show: 

"sufficiently serious questions going to the 
merits as to make them a fair ground for 
lltigagion and a balance of hardships tipping 
decidedly toward the party requesting the 
preliminary relief." 


-13- 











Keeping this standard in mind, it is evident 
that the S.E.C. must, at the very least, establish 
a prima facie case before it can claim that there are 
sufficiently meritorious questions to sustain a 
preliminary injunction against Carno and Nadino. However, 
the record reveals that the S.E.C. lacked sufficient 
evidence to establish sufficiently serious questions against 
Carno and Nadino as to make them a fair ground for litigation. 

In the First Count of the complaint, the S.E.C. 
alleged that Carno and Nadino violated Section 5 of the 
Securities Act of 1933. However, the evidence adduced at 
the hearing is insufficient to support the charge. It is 
manifest that the S.E.C. did not rebut the existence of the 
automatic affirmative defenses expressly provided by 
Sections 4(3) and 4(4) of the Securities Act. Moreover, 
the District Court’s decision did not set forth findings of 
fact to support the conclusion that Carno and Nadino 
violated the registration provisions. Consequv’ntly, it is 
evident that there is a serious absence of meritorious 
questions sufficient to support an order preliminarily 
enjoining Carno and Nadino. 

In the Second Count of the complaint, the S.E.C. 
alleged that Carno and Nadino violated the anti-fraud 
provisions of the 1933 Act and the 193^ Act by omitting to 
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state material facts. However, the record reveals that 
the S.E.C. has failed to establish any nexus whatsoever 
between the omissions of material facts contained in the 
August and October letters and the October press release 
with the activities of Carno and Nadino. Moreover, there is 
no evidence to support a finding that Carno or Nadino 
utilized these documents so as to become responsible for the 
omissions therein contained. Without any evidence linking 
Carno and Nadino to those persons who are responsible for 
the omissions contained in those written communications, 
the S.E.C. must be held as having failed to carry its burden 
of making a clear showing of sufficiently serious questions 
going to the merits to sustain its claim that Carno and Nadino 
violated Section 17(a) of the Securities Act of 1933, 

Section 10(b) of the Securities Exchange Act of 193^ and 
Rule lOb-5 promulgated thereunder. Consequently, the 
preliminary injunction is defective as a matter of law and 
should be vacated. 

D. The Equities Favor a Reversal of Judge Carter’s Decision. 

Not only has the S.E.C. failed to establish 
sufficiently serious questions going to the merits to make 
them a fair ground for litigation, but it also failed to 
show that a balance of hardships tips "decidedly toward" 
granting preliminary relief. 
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For the three reasons set forth below, it is 
painfully clear that the balance of hardships tips 
decidedly toward vacating the District Court's order of 
preliminary injunction. 

Firstly, the order of preliminary injunction not 
only forbids the future offer or sale of Management Dynamics' 
stock, but also encompasses "any other securitiefi" whether 
or not directly or indirectly related to Management Dynamics' 
stock (131). Thus, any subsequent violation of the Federal 
securities laws may convert a civil infraction into a criminal 
transgression which is triable without a Jury if the penalty 
imposed does not exceed six months' imprisonment. Frank v. 
United States , 395 U.S. 147 (1969); Cheff v. Schnackenberg , 

384 U.S. 373 (1966); Mathews, S.E.C. Civil Injunctive Actions , 
The Review of Securities Regulations, Vol 3» No. 4 (1972). 

A second consequence of the preliminary injunction 
may cause unforeseen economic damage to Camo and Nadino. 

The mere existence of a preliminary inJ\inction automatically 
creates a disqualification from participating in a Regulation A 
offering by reason of Rule 252(c)(4) of Regulation A, Moreover, 
Section 9(a)(2) of the Investm'jnt Company Act provides that 
a person who has been preliminarily enjoined may not serve 
in the capacity of an employee, officer, director, member of 
the advisory board. Investment advisor or depositor of a 
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registered Investment company. Tnese disqualifications arise 
by operation of law, and are Indicative of the substantial 
hardships Camo and Nadlno face if tv^a preliminary injunction 
is upheld. This is especially true in view of the fact that 
Carno is a broker-dealer in securities and Mr. Nadino is its 
vice-president in charge of trading. In short, if the pre¬ 
liminary injunction is not vacated, upon this appeal, Carno 
and Nadino may be forever barred from performing the kind of 
business activities required of a broker-dealer in securities. 

The third reason for vacating the preliminary injunction 
arises from the fact that the S.E.C. has already instituted 
administrative proceedings against Camo and Nadino based upon 
the same acts of purported wrongdoing, which are likely to result 
in severe penalties that are xmwarranted in these circumstances. 
Ulus, the interests of the public may be adequately redressed 
in the course of the administrative proceedings. Consequently, 
it is manifest that the balance of hardships tips decidedly 
toward vacating the order of preliminary injunction. 

For all the foregoing reasons, Camo and Nadino 
respectfully submit that the S.E.C. failed to make a clear 
showing of sufficiently meritorious questions and a balance of 
hardships tipping decldely in its favor so as to entitle it to 
a preliminary injuncticxi. 







POINT II 

THE DISTRICT COURT ERRED BY NOT 
SETTING FORTH ADEQUATELY THE 
NECESSARY FINDINGS OF FACT AS 
REQUIRED BY RULE 52 (a)-_ 


Rule 52(a) of the Federal Rules of Civil Procedure 

expressly provides: 

"in all actions tried upon the facts 
without a Jury...the court shall find the 
facts specially and state separately its 
conclusions of law thereon...and in granting 
or refusing interlocutory injunctions the 
court shall similarly set forth the findings 
of fact and conclusions of law which constitute 
the grounds of its action." 

Although the District Court did prepare a memorandum 
opinion concerning the preliminary injunction, Carno and 
Nadlno respectfully submit that the findings of fact 
constituting the grounds underlying the decision to grant 
the preliminary injunction are not set forth as required by 
Rule 52(a). 

The propriety of an injvinction aS‘*H'‘St Carno and 
Nadino turns in no small measure on what they actually knew 
and did. The absence of any findings concerning the unlawful 
activities of Carno and Nadino create the gravest doubt as to 
what the District Court thought the facts to be. For this 
reason, the District Court’s failure to make findings of 
fact constitutes reversible error. SEC v. Frank , 388 F.2d 486, 
493 (2d Cir. 1968). 

A plain reading of the District Court's decision 
indicates that the most significant reference to the 
allegedly Improper activities of Carno and Nadino is the 
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following; 


"Nadino is Vice-President of A. J. Camo, ^c. 
He has been employed by Camo since J\ine, 1971 
and assiimed charge of Camo's trading in 
September, 1972. He began Carno tratog ^ 

MD shares in J\ine, 1971 > 

knew nothing about MD. He made no inciuiry 
of the SEC to determine whether MD shares 
were registered, and quotations submitted on 

Pink Sheets by Camo were °tober 

market for MD shares. The August and October 
letters, the October Press Release, date in 
National Stock Summary from April, 1970, to 
March 1971. and an interoffice memoranda 
o? SSieieIr 28. W2 of Pilor Ballard & Smug 
constituted Carno‘s total information on MD. 
Between September 28, 1972 and No-ember 15, 
1972 Carno purchased 11,226 MD shares ^ the 
over-the-co\anter market and 9,825 of these 
were sold to Global*” (125) . 


There is nothing contained in the paragraph set 
forth above that shows any wrong doing by Camo and Nadino. 
More specifically, there is no statute, rule or regulation 
to sustain the conclusion that Camo and Nadino had a duty 
to incuire of the SEC to determine whether the stock of 
Management Dynamics was registered. ' This is especially true 
in light of the fact that the SEC concedes that Management 
Dynamics had been listed and quoted by various broker-dealers 
in the pink sheets of the National Association of Security 
Dealers and in the National Stock Summary commencing in 
April, 1^0. Moreover, the mere fact that Carno and Nadino 
purchased Managment Dynamics stock in the over-the-counter 
market and resold many of these shares to Global Securities, 
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which is another broker-dealer interested in trading 
Management Dynamics' stock, does not constitute a violation 
of the securities regulations. 

Apart from the paragraph set forth above, the only 
other references to Carno and Nadino concern their allegedly 
unlawful activities in connection with; 

a) trading and quoting Management Dynamics' 
stock at prices unrelated to the activities 
of the company (128)j 

b) publishing quotations of Management Dynamics' 
stock allegedly without the kind of information 
required by Rule 15c2-ll (128); and 

c) allegedly violating Section 17(a) of the 
Securities Act of 1933 and Section 10(b) of 

the Securities Exchange Act of 193^*- toy omitting 
material facts in the August and October letters 
and the October press release (127). 

For the reasons discussed at length in Points III, 

IV and V of this brief, Carno and Nadino respectfully submit 
that the District Court did not adequately set forth the 
necessary findings of fact as required by Rule 52(a) to sustain 
the conclusion that the preliminary injunction was providently 
granted. 
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POINT III 


THE DISTRICT COURT ERRED BY 
PRELIMIHARILY ENJOINING CARNO 
AND NADINO FOR TRADING AND 
QUOTING MANAGIMENT DYNAMICS 
STOCK IN VIOLATION OF SECTION 5 
OF THE SECURITIES ACT SINCE ALL 
SUCH TRADING AND QUOTING IS 
EXEMPT FROM SECTION 5 BY SECTIONS 
and 4(4^ OF THE ACT. _ 

In the First Count of the complaint, the 8.E.C. 
alleged that Camo and Nadino offered and sold Management 
Dynamics stock in violation of Sections 5(a) and 5(c) of the 
Securities Act of 1933. Camo and Nadino denied these allegations 
and asserted as affirmative defenses«the transactional exemptions 
provided by Section 4 of the Secxiritles Act. Without setting 
for a single finding of fact concerning Camo and Nadino‘s 
affirmative defenses based upon the dealer's exemption and the 
broker's exemption from the registration requirements of 
Section 5, the District Court held Camo and Nadino*s conduct 
in trading and quoting Management Dynamic stock at prices not 
related to the activities of the company was violative of the 
registration provlsiois of the Securities Act. 

For the reasons set forth below, Camo and Nadino 
respectfully submit that everyone of the trades they effected 
in MBUiagement Dynamic stock qualifies for an exempticai from 
Sections 5(a) and 5(c) of the Securities Act by reason of 
the dealer's exemption provided by Section 4(3), 15 U.S.C. 
§77d(3), and the broker's exemption provided by Section 4(4) 




15 U.S.C. § 77d (4), Moreover, Camo and Nadino submit that 
the District Court's failure to state findings of fact ojr 
conclusions of law with respect to the non-applicability of 
these statutory exemptions creates the gravest doubt as to 
the propriety of preliminarily enjoining Carno and Nadino. 

A. Applicability of the Dealer's Exemption . 

Section 4(3) of the Securities Act of 1933 exempts 
from the registration provisions of Section 5 transactions by 
a "dealer". Although there are three limitations to the 
dealer's exemption, none of the limitations apply in these 
circvuttstances. Thus, the Section 4(3) exemption from the 
registration provisions is applicable to Carno and Nadino 
provided they come within the statutory definition of the 
term "dealer". 

Section 2(12) of the Securities Act, 15 U.S.C. § 77b (]2), 
defines the term "dealer" as; 

"Any person who engages either for all 
or part of the time, directly or indirectly, 
as agent, broker, or principal, in the 
business of offering, buying, selling or 
otherwise dealing euid trading in the secxiritles 
issued by another person." 

It is manifest from the express language of Section 2(12) 
that both Camo and Nadino fall within the definitional orbit 
of the term dealer. The undisputed testimony at the evidentary 
hearing manifested that Camo is duly registered with the SEC 
as a broker-dealer in securities and all of its business affairs 
concern Camo's acting as an agent, broker or principal in the 
business of offering, buying, selling or othenrlse dealing and 
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trading in securities issued by other persons. Moreover, 
the kind of activities performed by Mr. Nadino as the 
vice president in charge of trading at Carno constitute 
the kind of activities performed by dealers in securities. 

Since Carno and Nadino fall squarely within the definition 
of the term "dealer," Section 4(3) of the Securities Act 
provides them with an automatic exemption from the 
registration provisions of Section 5* Merger Mines Corp . v. 
Grismer , 137 F.2d 335 (9th Civ., 1943), cert , den. 320 U.S. 794 

Apart from the two unsolicited brokerage transactions 
Carno and Nadino made upon the instructions of Samuel Hodge 
(that will be more fully discussed below), the undisputed 
testimony reveals that Carno emd Nadino were acting as 
dealers, who offered modest amounts of what was then a widely 
traded security to other responsible dealers in securities. 
Consequently, Carno and Nadino are entitled to an exemption 
from Section 5 by Section 4(3) thereof. In addition, one of 
the releases published ly the S.E.C. Itself entitle Carno and 
Nadino to rely upon the dealer's exemption. 

An examination of S.E.C. Release No. 33-4445 
manifests that Carno emd Nadino were well within the bounds of 
their dealer's exemption: 
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"The amount of Inq uiry called for necessarily 
varies with the circumstances of particular casesT 
A dealer who Is offered a modest amount of a widely 
fra(!f»d securi ty by a responsible customer, whose 
lack of relationship to the issuer is we ll imown to 
him, may ordinarily proceed vrlth con siderable 
confidence" On the other heuid, when a dealer Is 
offered a substantial block of a little-known 
security, either by persons who appear reluctant 
to disclose exactly where the securities came from, 
or where the surrounding circumstances raise a question 
as to whether or not the ostensible sellers may 
be merely intermediaries for controlling persons 
or statutory underwriters, then searching inquiry 
Is called for." (Emphasis added). 

A review of Carno's security transaction questionnaire, 
which was marked Plaintiff's Exhibit 11, makes It evident that 
Carno and Nadino could proceed with "considerable confidence 
in these circtimstances. From the first transaction listed In 
Plaintiff's Exhibit 11, It can be seen that Carno and Nadino 
were offering a modest amount of Management Dynamics'stock to 
other dealers in securities, who had no relationship to the 
Issuer. Moreover, for nearly two years. Management Dynamics' 
stock had been a widely-traded security that was listed In the 
National Stock Summary and National Association of Securities 
Dealers' pink sheets. Consequently, Carno and Nadino had 
good reason to believe they were acting lawfully and properly 
wnen they traded Management Dynamics' stock for their own 
retail account. 

It Is Important to note that the District Court did 
not rule on the issue of whether Management Dynamics' stock was 
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a "widely-traded” security or whether it was a "little-known' 
security for purposes of the guidelines established by 
S.E.C. Release No. 33-^^5. If this stock is held to be a 
"widely-traded" security, then the trading made for Carno's 
retail account is exempt for the reasons set forth above. 

On the other hand, if Management Dynamics' stock is held to 
be a "little-known" security, then Carno and Nadino submit 
they are still entitled to an exemption from the registration 
provisions because they did make the kind of searching 
■inquiry called for. 

S.E.C. Release No. 33-^^^5 exprersly states "the 
amount of inquiry called for necessarily varies with the 
circumstances of particular cases*" Up until the time that 
Mr. Nadino received a telephone call from the man named Buzz, 
he had traled and quoted only very small blocks of Management 
Dynamics' stock, and there was no indication from the 
surrounding circumstances to give cause for raising a question 
as to the propriety of Nadino's trading activities. 

It is Important to note the action taken by Mr.Nadino 
as the result of the telephone cell from the man named Buzz. 
During this telephone conversation. Buzz told Mr. Nadino of 
his desire to sell 100,000 shares of Memagement Dynamics' 
stock. Alerted to the fact that Management Dynamics' stock 
never traded in such great volume, Mr. Nadino made the kind 
of searching inquiry called for. First, Mr. Nadino requested 
the stock certificate numbers of these shares. After Buzz 






furnished them, Mr. Nadlno contacted the transfer agent to 

verify that information. The transfer agent Informed 

Mr. Nadlno that the stock certificates described by Buzz were 

in the name of P. J. Watson. 

Upon cross exeunination, Mr. Nadlno testified that 

Buzz never sent the stock certificates to him. Mr. Nadino 
testified that he never even saw the stock certificates 
mentioned by Buzz nor does he know whether the stock existed. 
Moreover, Mr. Nadino testified that he did not know who 
P.J. Watson is, where he lives or whether he even exists. 

Of significant importance is the fact that Mr. Nadino 
did not offer or sell any of the stock owned by P.J. Watson as 
a result of his telephone conversation with Buzz. Consequently, 
Mr. Nadino's conduct upheld the standards Imposed by the 
securities Industry by declining to offer or sell the 
Management Dynajnics' stock which was the subject of this 

telephone conversation with Buzz. 

In light of the fact that Mr. Nadino contacted the 
transfer aigent to verify Buzz' request, he did make the kind 
of inquiry called for in the circxxmstances. Thus, Carno and 
Nadino did comply with all aspects of the guidelines of S.E.C. 
Release No. 33-4445. For all the foregoing reasons, Carno and 
Nadlno respectfully submit that the District Court erred by 
preliminarily enjoining them from violating Section 5 without 
making any findings relating to applicability of the dealers' 
exemption. 
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B. Applicability of Broker *b Exemption. 

In addition to the dealers' exemption provided by 
Section ^l(3)> Section 4(4) exempts from the registration and 
prospectus requirements of Section 5: 

"Brokers' transactions executed upon 
customers' orders upon any exchange or in 
the over-the-counter market but not the 
solicitation of such order." 

Although the Securities Act does not separately define 
the term "broker," "brokers' transactions" are encompassed 
within the definition of dealer provided by Section 2(12). 

Under Section 2(12), the brokerage exemption does not depend 
upon a finding that Carno and Nadino generally act as brokers; 
rather, the brokers' exemption depends upon the capacity in 
which they execute a particular transaction. Stacha Oil and 
Uranium Co . v. Wheelis , 251 F.2d 269 , 275 (10th Cir.1957); 

1 Loss Securities Regulations, p. 697 . 

Aside from the two unsolicited brokerage transactions 
executed upon orders from one Samuel Hodge, Carno and Nadino 
acted as dealers who purchased Management Dynamics' stock for 
Carno's trading accovmt for resale to other broker-dealers. 
Consequently, it is clear that Carno amd Nadino did not violate 
Section 5 since the two unsolicited brokerage transactions which 
were made upon a customer's orders are squarely within the 
express language of the brokerage exemption provided by 


Section 4(4) of the Securities Act. 




For all of the foregoing reasons, Oarno and Nadlno 
respectfully submit that the District Court Improvldently 
granted the preliminary Injunction against them since there 
has been no showing that they violated Section 5 of the 
Securities Act. 

POINT IV 

THE DISTRICT COURT ERRED 5^ 

fntotning carno and nadino from misrepresent 

rao P™S CONTAINED IN DOCUMENTS THAT WERE 
ACTUALLY PREPARED BY OTHER PERSONS^- 

In the Second Count of the Complaint, the S.E.C. 

alleged that the defendants omitted to state material facts 

in "a press release, letters, statements of account and other 

information to Investors." As the result of the evidentiary 

hearing, the District Court held that "the August and 

October letters and October press release omit material 

facts in respect of the conditional nature of" certain options 

held by the company <’127). 

Of significant and impelling importance is the fact 

that the August and October letters and October press release 
were not prepared by Carno and Nadlno._ The undispute d fact 
is that these documents were prepared by officers of the 
company itself and no responsibility for their misstatements 
can be imputed to Carno and Nadlno. 
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By reason of the foregoing, it is evident that 
the entry of a preliminary injunction against Carno and 
Nadino is the result of the S.E.C.'s shot-gun allegations, 
which caused the District Court to lump Carno and Nadino 
with the other defendants. This was improper as a matter 
of law and necessitates that the preliminary injunction 

be vacated. 


POINT V 

THE DISTRICT COURT ERRED BY HOLDING THAT 
NADINO AND CARNO LACKED SUFFICIMT 
INFORMATION CONCERNING THE ®USI^SS OF 
management DYNAMICS BEFORE PUBLISHING A 
QUOTATION FOR THESE SECURITIES. -- 

The District Coxirt held that S.E.C. Rule 15c2-ll 


makes it 


"fraudulent for a broker or dealer to publish 
a quotation for any security unless the 
broker-dealer has information concerning the 
nature of the issuer's business, nature and 
extent of the issuer's facilities and financial 
information for at least two 

These broker-dealers had none of this informa 
tion on MD." (128-12Q). 


At the outset, Carno and Nadino object to a holding 
that they were in violation of S.E.C. Rule 15c2-ll on the 
grounds that the S.E.C. did not allege a_vlolatlon o f 
Rule 15C2-11 in its complaint, or in its notice of motion for 
a preliminary injunction, and that Carno and Nadino were not 
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on notice that on notice that any violation of this 
provision was claimed. Consequently, it was improper 
to seize upon an alleged violation of Rule 15c2-ll to 
support the preliminary injunction against Carno and Nadino. 

More Importantly, the evidence adduced at the 
hearing establishes that Carno and Nadino did maintain a 
due diligence file required of them with respect to all 
securities traded for their retail accounts including Managemen _t 
D ynamics* stock . Since the record reveals that Carno and 
Nadino did have the kind of information S.E.C. Rule 15c2-ll 
requires them to have with respect to Management Dynamics' 
stock, the District Court's decision is contrary to the 
evidence adduced at the hearing with respect to the alleged 
violation of S.E.C. Rule 15c2-ll. 


pnTWT VI 


IF li* IS HELD THAT NADINO WRONGFULLY 
TRADED MANAGEMENT DYNAMICS STOCK, THEN 
CARNO'S GOOD FAITH CONDUCT AND 
NON-PARTICIPATION IN NADINO'S WRONGDOING 
EXONERATES IT FROM WRONGDOING __ 


The record reveals that Mr. Nadino is responsible for 
all of Carno's trading in Management Dynamics stock. No other 
officer, agent or employee of Carno traded Management Dynamics 
stock. It is therefore submitted that if Carno is liable for 
Mr. Nadi no's trading in Management Dynamics stock, such liability 
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must be based upon Section 20(a) of the Securities Exchange 
Act of 1934 , SEC v« Lum*s Inc.^ 365 F» Supp. 1046 (S.D.N.Y., 


1973). 

In * s j the SEC contended that a brokerage firm 

should be held liable under a theory of respondent superior 
for a registered representative's fraudulent conduct. The 
brokerage firm countered by arguing that the presence of 
Section 20(a) as a means of Imposing vicarious liability 
Implied a Congressional Intent that other theories of secondary 
liability were to be Inapplicable tinder the 193^ Act. Judge 
Tyler rejected the SEC's position and held that Section 20(a), 
rather than the theory of respondent superior, was the 


applicable standard of liability. S.E.C . v. Iiim's , Inc., 
supra at 1063« 

Hie approached adopted in S.E.C. v. Lum's was 
followed In Gordon v. Burr , 366 P. Supp. 156 (S.D.N.Y., 1973)> 
and recently reaffirmed In Barth v. Rizzo , - F. Supp. ^3 Civ 
1014 (S.D.N.Y., July 26, 1974). Thus, the proper standard Is 
exclusively found In Section 20(a) of the 1934 Act. 

Section 20(a) of the Securities Exchange Act, 15 


U.S.C.§78t(a), provides: 


"Every person who, directly or Indirectly, 
controls any person liable under and provision 
of this chapter or any rule or regulation there¬ 
under shall also be liable Jointly and severally 
with and to the same extent as such controlled 
person to any person to whom such control person 
Is liable, unless the controlling person acted 
In go od falTR and did not directly or inairect^ 
Indu ce the act or acts constituting zne vioiarion 
■- f action ?" (Emphasis addeaj 


or cause o 










In Lanza v. Drexel & Co. , ^79 F*2d 1277* 1299 
(2d Clr. 1973), this Court held that the purpose behind 
section 20(a) Is "obviously to Impose liability only on those 
who fall within Its definition of control and who are In some 
meaningful sense participants In the fraud perpetrated by 
controlled persons." Since Oarno Is concededly In control of 
Mr. Nadlno's activities, the only question remaining is 
whether Carno established Its good faith defense by 
demonstrating that It did not participate in Mr. Nadlno's 
claimed wrongdoing. SEC v. First Securities Company of Chlc^ , 
463 F. 2d 981,987 (7th Clr. 1972), cert, denied sub, no ro., 

McKy V. Hockfelder, 409 U.S. 88 O (1972); Gordon v. a«T, suetS. 

at 168 ; Barth v. Rizzo, supra - 

The record discloses that Mr. Nadino is a registered 

principal who is the vice-president in charge of Carno's 
Trading Department. In the course of the evidentiary hearing, 
Mr. Robert Berkson, president of Carno, testified that Carno 
has a system of checks and balances with respect to all trading 
in securities. At the end of each day, Mr. Berkson Inquired 
into whether there was unusual trading in a particular security. 
Mr. Nadino would report to Mr. Berkson anything requiring his 
attention. Carno also employs an accountant who supervises 
trading and reviews the order tickets daily. After the order 
tickets meet his approval, the accountant initials them 
(Berkson, Tr. 359-360.) 
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By the following day, the accountant has a computer 
print out to review. If any unusual ’trading is discovered, 
the accountant brings it to Mr. Berkson*s attention. In 
addition, Mr. Berkson personally spot checks trading as well 
whenever he has the opportunity to do so. Thus, it is 
evident that Carno employed sufficient precautionary measures 
to establish its Section 20(a) good faith defense 
Lanza v. Drexel , supra ; S.E.C . v. First Secur ities Co. of 
Chicago , supra ; S.E.C . v. Lum's. Inc ., supra ; Gordon v._Burr, 

supra ; Barth v. Rizzo , supra . 

Based on the foregoing, Carno should be exonerated 

from any wrongdoing even if Mr. Nadino is deemed to have 

committed a violation. 


C ONCLUSION 

The evidence does not support the S.E.C.'s contention 
that it is entitled to a preliminary injunction against Carno 
and Nadino. The record demonstrates that the S.E.C. failed to 
show that it had evidence to sustain the claimed violations of 
Sections 5 and 1? of the Securities Act and Section 10(b) of 
the Securities Exchange Act. Therefore, it is clear that the 
preliminary injionction against Carno and Nadino was 
improvdently granted, and it should be vacated. 

Respectfully submitted, 

PELDSHUH & FRANK 

Attorneys for Appellant-Defendants 
A.J.Carno, Inc. and Anthony Nadino 
l44 East 44th Street 

New York, N.Y. 1001? 

( 212 ) 687-8930 


Martin M.Frank 
Richard M.Kraver 
of Counsel 
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pereonally. Deponent kneio the peroon eo served to be the person mentioned md described in said 


papers as the Attorney(8) 

Sioom to before me, this 

day of L 74 
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herein, 


. 


VICTOR ORTEGA 


* Borden & Ball- 345 Park Ave., New York 

* Daniel Bfe8cher-230 Park Ave., New York 

* Lipkin, Gusarae & Held-225 Broadway, NY 
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